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DETAILED ACTION 

Election/Restrictions 

Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 12-16, drawn to a system for venting, classified in class 454, 
subclass 356. 

II. Claims 16-21 , drawn to a ventilation pipe protector, classified in class 52, 
subclass 198. 

The inventions are distinct, each from the other because of the following reasons: 

Inventions I and II are related as combination and subcombination. Inventions in 
this relationship are distinct if it can be shown that (1) the combination as claimed does 
not require the particulars of the subcombination as claimed for patentability, and (2) 
that the subcombination has utility by itself or in other combinations (MPEP § 
806.05(c)). In the instant case, the combination as claimed does not require the 
particulars of the subcombination as claimed because the combination does not require 
that the orifices be spaced throughout the length of the pipe plug. The subcombination 
has separate utility such as being used as a shower drain cap. 

The examiner has required restriction between combination and subcombination 
inventions. Where applicant elects a subcombination, and claims thereto are 
subsequently found allowable, any claim(s) depending from or otherwise requiring all 
the limitations of the allowable subcombination will be examined for patentability in 
accordance with 37 CFR 1.104. See MPEP § 821.04(a). Applicant is advised that if 
any claim presented in a continuation or divisional application is anticipated by, or 
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includes all the limitations of, a claim that is allowable in the present application, such 
claim may be subject to provisional statutory and/or nonstatutory double patenting 
rejections over the claims of the instant application. 

Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
because the inventions have acquired a separate status in the art in view of their 
different classification, restriction for examination purposes as indicated is proper. 

Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
because the inventions require a different field of search (see MPEP § 808.02), 
restriction for examination purposes as indicated is proper. 

Newly submitted claims 12-16 are directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: the combination 
as claimed does not require the particulars of the subcombination and the 
subcombination has separate has separate utility as discussed above. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 12-16 are withdrawn from consideration 
as being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 
821.03. 
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Claim Objections 

Claims 18-21 are objected to because of the following informalities: The 
preamble of the claims should read as "-The ventilation pipe protector of claim-" 
because it is the protector being claimed in independent claim 17 and not a system. 
Appropriate correction is required. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 17 and, accordingly, all claims dependent therefrom are rejected under 
35 U.S.C. 112, second paragraph, as being indefinite for failing to particularly point out 
and distinctly claim the subject matter which applicant regards as the invention. 

Regarding claim 17, the use of the word "its" in lines 6 and 10 of the claim 
renders the scope of the claim to be indefinite. It is unclear as to what exact element is 
being referred to by the word "its," (i.e. the neck, head, or sleeve, or the neck, head, and 
sleeve). 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
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applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 17 and 18 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Hernandez (U.S. Pub. No. 2003/01 1 0554 A1 ). 

Regarding claim 17, Hernandez in Figure 6 discloses a ventilation pipe protector 
adaptable to a ventilation pipe for venting of gas and preventing ingress of animals and 
debris, comprising: a pipe plug (10') adapted to be mounted on a top opening in a 
ventilation pipe, the pipe plug comprising a tubular sleeve (14') transitioning in diameter 
to a larger conical neck (58) transitioning in diameter to a still larger hollow head (60), 
said plug comprising a plurality of ventilation orifices (f, 18') spaced throughout a length 
sized small enough to prevent ingress of animals and debris and still vent gas; the pipe 
plug inherently has a means for accommodating a wide variety of sized ventilation pipes 
due to the shape of the pipe plug and would be adapted to fit a range of ventilation pipe 
openings due to the neck portion (58). The language of "when mounted on a ventilation 
pipe," "when mounted on a top opening of a ventilation pipe with at least a portion of the 
neck adapted to extend therein resulting in a low tolerance fit for a variety of ventilation 
pipe sizes", and "when inserted within a ventilation pipe to fit a variety of ventilation pipe 
sizes by leaving an appreciable gap bounded by the tubular sleeve, the conical neck, 
and a ventilation pipe, wherein the plurality of ventilation orifices also vent gas which 
may be trapped in said gap" are regarded as functional language and while features of 
an apparatus may be recited either structurally of functionally, claims directed to an 
apparatus must be distinguished from the prior art in terms of structure rather than 
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function. Examiner refers Applicant to MPEP §21 14. Furthermore, the pipe plug of 
Hernandez is capable of performing the functions stated above. 

Regarding claim 18, Hernandez, in Figure 6, discloses a ventilation pipe 
protector wherein said hollow head comprises (60) a convex shaped top end (60). 




FIG.. 6 

Hernandez (U.S. Pub. 2003/0110544 A1) 



Claim 17 is rejected under 35 U.S.C. 102(e) as being anticipated by Howson 
(U.S. Patent No. 6,799,606). 
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Regarding claim 17, Howson, in Figure 8, discloses a ventilation pipe protector 
adaptable to a ventilation pipe for venting of gas and preventing ingress of animals and 
debris, comprising: a pipe plug adapted to be mounted on a top opening in a ventilation 
pipe, the pipe plug comprising a tubular sleeve (12) transitioning in diameter to a larger 
conical neck (26) transitioning in diameter to a still larger hollow head (50), said plug 
comprising a plurality of ventilation orifices (52) spaced throughout a length sized small 
enough to prevent ingress of animals and debris and still vent gas; the pipe plug 
inherently has a means for accommodating a wide variety of sized ventilation pipes due 
to the shape of the pipe plug and would be adapted to fit a range of ventilation pipe 
openings due to the neck portion (26). The language of "when mounted on a ventilation 
pipe," "when mounted on a top opening of a ventilation pipe with at least a portion of the 
neck adapted to extend therein resulting in a low tolerance fit for a variety of ventilation 
pipe sizes", and "when inserted within a ventilation pipe to fit a variety of ventilation pipe 
sizes by leaving an appreciable gap bounded by the tubular sleeve, the conical neck, 
and a ventilation pipe, wherein the plurality of ventilation orifices also vent gas which 
may be trapped in said gap" are regarded as functional language and while features of 
an apparatus may be recited either structurally of functionally, claims directed to an 
apparatus must be distinguished from the prior art in terms of structure rather than 
function. Examiner refers Applicant to MPEP §2114. Furthermore, the pipe plug of 
Hernandez is capable of performing the functions stated above. 
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Alternatively, Claims 17, 18, and 20 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Nowell (U.S. Patent No. 6,912,739 B1). 

Regarding claims 17, 18, and 20, Nowell in Figure 4 discloses a pipe plug (62) 
adapted to be mounted on a top opening in a ventilation pipe, the pipe plug comprising 
a tubular sleeve (68) transitioning in diameter to a larger conical neck (transition at 76) 
transitioning in diameter to a still larger hollow, convex shaped head (70), said plug 
comprising a plurality of ventilation orifices (74, 65) spaced throughout a length of the 
plug sized small enough to prevent ingress of animals and debris and still vent gas; the 
pipe plug inherently has a means for accommodating a wide variety of sized ventilation 
pipes due to the shape of the pipe plug and would be adapted to fit a range of 
ventilation pipe openings due to the transitional neck portion (76), the plurality of orifices 
are circular in cross section and about 3 mm in diameter (See Col 3, Ln 28-29 where 
the openings are 1/8" which is about 3mm). The language of "when mounted on a 
ventilation pipe," "when mounted on a top opening of a ventilation pipe with at least a 
portion of the neck adapted to extend therein resulting in a low tolerance fit for a variety 
of ventilation pipe sizes", and "when inserted within a ventilation pipe to fit a variety of 
ventilation pipe sizes by leaving an appreciable gap bounded by the tubular sleeve, the 
conical neck, and a ventilation pipe, wherein the plurality of ventilation orifices also vent 
gas which may be trapped in said gap" are regarded as functional language and while 
features of an apparatus may be recited either structurally of functionally, claims 
directed to an apparatus must be distinguished from the prior art in terms of structure 
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rather than function. Examiner refers Applicant to MPEP §21 14. Furthermore, the pipe 
plug of Hernandez is capable of performing the functions stated above. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 19 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hernandez ('554 A1) in view of McDonald (U.S. Patent No. 5,291,707). 

Regarding claim 19, Hernandez discloses the limitations as discussed above, but 
does not disclose said hollow head comprising an apex end opposite an end of said 
hollow head attached to the sleeve. However, McDonald in Figure 3, teaches a vent 
bird protector with a head (36) comprising an apexed end (26) opposite an end of said 
hollow head attached to the sleeve (39). Therefore, it would have been obvious to a 
person having ordinary skill in the arts at the time of the applicant's invention to modify 
the ventilation pipe protector of Hernandez to include a head comprising a peaked end 
opposite an end of said hollow head attached to the sleeve as taught by McDonald to 
prevent birds from perching on the stack (Col 1 , Ln 58-60). 



Application/Control Number: 10/761 ,830 Page 10 

Art Unit: 3637 

Claim 20 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hernandez ('554 A1). 

Regarding claim 20, Hernandez discloses the limitations as discussed above, 
and further discloses that the ventilation orifices (f) are circular in cross section but does 
not disclose that the ventilation orifices are about 3 millimeters in diameter. It would 
have been an obvious matter of design choice to modify the ventilation orifices (f) of 
Hernandez to have a diameter of about 3mm since such a modification would have 
involved a mere change in the size of the components. A change in size is generally 
recognized as being within the level of ordinary skill in the art. In re Rose, 105 USPQ 
237 (CCPA 1955). 

Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hernandez ('554 A1) in view of Brenner (U.S. Patent No. 2,768,007). 

Hernandez discloses the limitations as discussed above, but does not disclose a 
collar surrounding the conical neck. However, Benner in Figure 9, teaches a washer 
(20) disposed a conical neck (18) of a pipe. Therefore, it would have been obvious to a 
person having ordinary skill in the arts at the time of the applicant's invention to modify 
the ventilation pipe protector of Hernandez to include a collar surrounding the conical 
neck as taught by Benner to allow any diameter sleeve and head to fit into a pipe with a 
larger diameter without falling through (Col 2, Ln 30-37). The phrase "such that the 
collar rests atop the ventilation pipe opening in the event the ventilation pipe opening is 
larger than the hollow head and prevents the pipe protector from slipping into the pipe" 
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is regarded to as functional language, and while features of an apparatus may be 
recited either structurally of functionally, claims directed to an apparatus must be 
distinguished from the prior art in terms of structure rather than function. Examiner 
refers Applicant to MPEP §21 14. Furthermore, pipe plug of Hernandez in view of 
Brenner is capable of performing the functions stated above. 

Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over Howson 
(U. S. Patent No. 6,799,606). 

Regarding claim 21, Howson discloses the structure as discussed above but 
does not disclose that the plug further comprises a collar surrounding the conical neck 
However, Howson also discloses the use of a collar 88 that contacts the underside of 
head 14 as shown in the embodiment of Figure 10. Therefore, it would have been 
obvious to a person having ordinary skill in the arts at the time of the Applicant's 
invention to modify the Figure 6 embodiment of Howson to include a drain collar 88 as 
shown in the Figure 1 0 embodiment of Howson to provide a seal. Per such 
modification collar 88 would contact the neck portion 26 of Figure 8. ). The phrase 
"such that the collar rests atop the ventilation pipe opening in the event the ventilation 
pipe opening is larger than the hollow head and prevents the pipe protector from 
slipping into the pipe" is regarded to as functional language, and while features of an 
apparatus may be recited either structurally of functionally, claims directed to an 
apparatus must be distinguished from the prior art in terms of structure rather than 
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function. Examiner refers Applicant to MPEP §2114. Furthermore, pipe plug of Howson 
is capable of performing the functions stated above. 




f/G.9 



Brenner (U.S. Patent No. 2,768,007) 



Alternatively claims 17, 19, and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Holland (U.S. Patent No. 1,573,067) in view of Shyh (U.S. Patent No. 
5,284,580). 
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Regarding claim 17, Holland discloses a ventilation pipe protector adaptable to a 
ventilation pipe for venting of gas and preventing ingress of animals and debris, 
comprising: a pipe plug adapted to be mounted on a top opening in a ventilation pipe, 
the pipe plug comprising a tubular sleeve (4) transitioning in diameter to a larger conical 
neck (5) transitioning in diameter to a still larger hollow, apex shaped head (6), said plug 
comprising a plurality of ventilation orifices (10, 14) spaced throughout a length of the 
neck and head sized small enough to prevent ingress of animals and debris and still 
vent gas; the pipe plug inherently has a means for accommodating a wide variety of 
sized ventilation pipes due to the shape of the pipe plug and would be adapted to fit a 
range of ventilation pipe openings due to the neck portion (5), but does not disclose a 
plurality of orifices spaced throughout the tubular sleeve. However, Shyh discloses a 
drain cover ad filter comprising a plurality of openings (see 1 1' on Figure 2) spaced 
throughout the length of the sleeve and a bottom basin. Therefore, it would have been 
obvious to a person having ordinary skill in the arts at the time of the Applicant's 
invention to modify the structure of Holland to have a plurality of ventilation orifices 
spaced throughout a length of the sleeve with a bottom basin as taught by Shyh to 
provide further filtering means to prevent debris from entering a pipe. The language of 
"when mounted on a ventilation pipe," "when mounted on a top opening of a ventilation 
pipe with at least a portion of the neck adapted to extend therein resulting in a low 
tolerance fit for a variety of ventilation pipe sizes", and "when inserted within a 
ventilation pipe to fit a variety of ventilation pipe sizes by leaving an appreciable gap 
bounded by the tubular sleeve, the conical neck, and a ventilation pipe, wherein the 
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plurality of ventilation orifices also vent gas which may be trapped in said gap" are 
regarded as functional language and while features of an apparatus may be recited 
either structurally of functionally, claims directed to an apparatus must be distinguished 
from the prior art in terms of structure rather than function. Examiner refers Applicant to 
MPEP §21 14. Furthermore, the pipe plug of Hernandez is capable of performing the 
functions stated above. 

Regarding claim 20, Holland already modified by Shyh discloses the limitations 
as discussed above, and further discloses that the ventilation orifices (f) are circular in 
cross section but does not disclose that the ventilation orifices are about 3 millimeters in 
diameter. It would have been an obvious matter of design choice to modify the 
ventilation orifices (f) of Holland already modified by Shyh to have a diameter of about 
3mm since such a modification would have involved a mere change in the size of the 
components and alter the filtering tolerance. A change in size is generally recognized 
as being within the level of ordinary skill in the art. In re Rose, 105 USPQ 237 (CCPA 
1955). 

Response to Arguments 

Applicant's arguments with respect to claim 17 have been considered but are 
moot in view of the new ground(s) of rejection. 
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Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Christine T. Cajilig whose telephone number is (571 ) 
272-8143. The examiner can normally be reached on Monday - Friday from 9am - 5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lanna Mai can be reached on (571) 272-6867. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/CTC/ 
09/04/07 
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